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capital for the new corporation. It was held that the creation of treas- 
ury stock under the circumstances was not a legitimate corporate pur- 
pose. From the nature of the transaction the return of the stock could 
not be upheld as a gift, although it is recognized that gifts and bequests 
are valid methods by which a corporation may acquire its own stock. 
Riv. Nav. Co. v. Dawsons (Va. 1843) 3 Gratt 19; Cook, Stock § 42, 
note. The decision exposes a not uncommon method of corporate organ- 
ization in recent years and properly stamps it as illegitimate, Oiling et 
al. v. IVen^el el al. (1890) 133 111. 264, although in a similar case the trans- 
action was apparently not so accurately penetrated and characterized by 
the court. Lake Superior Iron Co. v. Drexel (1882) 90 N. Y. 87. In 
each case where the right of acquiring its own stock is involved the cir- 
cumstances and purposes of the corporation must be examined. If the 
courts can find a legitimate corporate purpose that is advanced without 
injury to creditors, they do not hesitate to uphold the transaction. 
Whitaker v. Grummond (1888) 68 Mich. 249 and cases supra. But cf. 
Md. Trust Co. v. Nat. Mech. Bank (1906) 102 Md. 608. 

Jurisdiction to Appoint Guardians of the Person. — Four grounds 
for jurisdiction to appoint a guardian of the person or to award custody 
of children, have been acted upon in the decided cases: — (1) the "status" 
of father and child, status being used in a loose and inaccurate sense to 
designate the relation of father and child and regarded as a res; (2) 
domicile of the ward; (3) mere residence of the ward ; (4) the nationality 
of the ward. 

It is submitted that the cases in which the relation, called a "status," 
was treated as a res for purposes of jurisdiction upon substituted service 
are erroneous. They are seriously impugned by Haddock v. Haddock 
(1906) 201 U. S. 562. Such cases are: — In re Newman's Estate (1888) 
75 Cal. 214; Brenot v. Brenot (1894) 102 Cal. 294. See also 2 Bishop, 
Mar. & Div., 2nd ed., 1189, and De la Montanya v. De la Montanya 
(1896) 112 Cal. 105, where the judges were unable to agree. 

That the court of the ward's domicile may appoint a guardian of the 
person is universally conceded. See Lamar v. Micon (1884) 112 U. S. 
452. The view expressed in that case that a "guardian is most fitly 
appointed at the domicile of the ward," is well supported in a recent 
Texas case, in which a father and his infant child, domiciled in Louisiana, 
and the divorced wife and mother, domiciled in Kentucky, all being 
temporarily in Texas, the wife petitioned the court to award her the 
custody of the child. It was held that the "court had no authority to 
adjudge a change of relation between father and child"; and (semble) 
"the question at issue belonged to the jurisdiction of the domicile of the 
father," which was the constructive domicile of the child. Lanning v. 
Gregory (1907) 99 S. W. 542. It has been held that the court of the 
domicile will not award custody of a child where it is absent from the 
jurisdiction, Kline v. Kline (1881) 57 la. 386; De la Montanya v. De la 
Montanya (1896) 112 Cal. 105, though in the latter case the wife sued 
and the father, the legal custodian, was also outside the jurisdiction 
and served by publication. On this last point the opposite result was 
reached in Wakefield v. Ives (1872) 35 la. 238, the case apparently rest- 
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ing, however, on the presence of the child. In so far as these rest upon an 
assumed inability of a chancery court or its various successors to act 
where the child is not brought before the court, a sufficient answer is 
given in the well-reasoned case of Power v. Power (1903) 65 N. J. Eq. 93. 
In so far as they hold that the court of the domicile has no jurisdiction 
because of the ward's absence they are incorrect. The only doubt 
would be as to the court's ability to enforce its decree; but that does 
not bar the jurisdiction, though it may affect the court's discretion to 
exercise it. Hope v. Hope (1854) 4 De G. M. & G. 328, 345; In re Wil- 
loughby (1885) 30 Ch. D. 324. If the court of the ward's domicile obtains 
personal jurisdiction over the guardian, though the ward is abroad, the 
court may command the guardian to produce him. Ludden v. Winston 
(N. Y. 1901) 34 Misc. 21; People v. Juvenile Asylum (1901) 57 App. 
Div. 383; Reg. v. Barnards (1890) 24 Q. B. D. 283; and see In re Jackson 
(1867) '5 Mich. 417. But "if the infant is not within the jurisdiction 
or domiciled there * * * manifestly there is no basis for the inter- 
position of the court," In Matter of Hubbard (1880) 82 N. Y. 90, 93; 
Ware v. Coleman (Ky. 183 1) 6 Marsh. 198, and the fact that the guardian 
is domiciled within the jurisdiction, if he has not altered the different 
domicile of the ward; does not give jurisdiction. Brown v. Lynch (N. 
Y. 1852) 2 Bradf. 214. 

However contrary to what seems the correct principle, it is well 
settled law that the mere residence of the ward is sufficient to give juris- 
diction. Johnstone v. Beattie (1843) I0 Clark & F. 42; Ross v. South- 
western R. R. Co. (1874) 53 Ga. 514; Woodworth v. Spring (1862) 4 Allen 
321 ; State v. Rhoades (1902) 29 Wash. 61 ; Slack v. Perrine (1896) 9 App. 
D. C. 128, 154. These cases rest upon and were made necessary by the 
lamentable decisions that the powers of an appointed guardian are strictly 
local and that he cannot de jure exercise his office beyond the jurisdiction 
of his appointment. Johnstone v. Beattie, supra; Woodworth v. Spring, 
supra; Rogers v. McLean (N. Y. i860) 31 Barb. 304, 310. The reasoning 
rests largely on the assertion that the patria potestas of a foreign father 
is only such as the local law allows. But granting this, it has not been 
held that the relation itself, created by foreign law, of father and child 
(except in cases of incest, polygamy, etc. repugnant to local law) is not 
recognized locally. So with appointed guardians, it might well have 
been held, that the relation created abroad would be recognized locally, 
though the powers of the foreign guardian may have been restricted to 
such powers as a guardian is entitled to exercise by local law. Such is 
the opinion in Townsend v. Kendall (i860) 4 Minn. 412, where it is held, 
however, that since the domiciliary guardian has no power over the 
ward at the ward's foreign residence, it becomes necessary for the pro- 
tection of the infant that a guardian be appointed at his residence. The 
effect of this principle is modified by the deference paid to the domi- 
ciliary guardian, who to some extent is recognized as having a para- 
mount right, Kraft v. Wickey (Md. 1832) 4 G. & J. 332; In re Rice (1880) 
42 Mich. 528; and see Nugent v. Vetera (1866) L. R. 2 Eq. 704, and the 
inconvenience is further obviated by the practice of appointing the 
foreign guardian local guardian. Woodworth v. Spring, supra. 

The English courts have held that nationality is a sufficient basis 



350 COLUMBIA LAW REVIEW. 

for jurisdiction even where the child is domiciled and actually residing 
abroad, declaring that chancery, under its power delegated by the crown 
as parens patriot, has jurisdiction to appoint guardians for infant British 
subjects. Hope V. Hope (1854) 4 De G. M. & G. 328; In re Willougbby 
(1885) 30 Ch. D. 324. Whether any courts in the United States could 
exercise such jurisdiction is doubtful. Should the foreign guardian be 
found within the jurisdiction the court might take proceedings to have 
the ward returned, as shown above. Judge Cooley confined his opinion 
in In re Jackson, supra, to the case where the ward is a citizen of the 
State. 

Assignments to Secure Jurisdiction on the Ground of Diverse 
Citizenship. — It was early held that the federal courts were bound to 
take jurisdiction on the ground of diverse citizenship only in such cases 
as should be enumerated by Congress, Turner v. President (1799) 4 
Dall. 8, and that the facts justifying such jurisdiction must be clearly 
averred. Bingham v. Cabot (1798) 3 Dall. 382; Abercrombie v. Dupuis 
(1803) 1 Cr. 343. The most prevalent methods of gaining undeserved 
jurisdiction have been by pretended change of citizenship and fictitious 
assignments. It was soon recognized, in accordance with the view that 
the general jurisdiction had been granted because of the fear of bias in 
the State courts, Turner v. President, supra, that objections of this sort 
were jurisdictional and not for the opponents' protection from fraud; 
and as a result the rule was laid down that when averments sufficient to 
found jurisdiction appear on the record, Brown v. Keene (1834) 2 Pet. 
1 12, any objection must be considered waived by going to issue on the 
merits. D'lVolf v. Raband (1828) 1 Pet. 476; Smith v. Kernochan (1849) 
7 How. 198; De Sobey v. Nicholson (1865) 3 Wall. 420. By the first 
judiciary act practically the only controversies in which an assignee 
might sue in the federal courts, although his assignor might not, were 
those concerning real property. When the bar of 1 St. at L., § 7, was 
removed so as to admit assignees of contract rights generally, the courts 
were protected from the danger of a vast increase in litigation, colorably 
instituted, by a provision that whenever it appeared that parties were 
collusively made for the purpose of gaining federal jurisdiction the case 
should be immediately dismissed or remanded to the State court, Wil- 
liams v. Nottawa (1881) 104 U. S. 209; Morris v. Gilmer (1889) 129 U. 
S. 315; Powers v. Railroad Co. (1897) 169 U. S. 92; which protecting 
clause was held to apply also to the assignments of real property. Little 
v. Giles (1886) 1 18 U. S. 596. 

But upon the question as to what assignments should be considered 
so collusive as to defeat jurisdiction this legislation had no effect. Far- 
mington v. Pillsbury (1885) 1 14 U. S. 138. The rule has been left to the 
later cases, the general result of which is that whenever, even though 
its sole or partial motive be to gain federal jurisdiction, the assignment 
is a real one, passing all interest in the right assigned, jurisdiction will 
be accorded, Smith v. Kernochan, supra; Crawford v. Neal (1892) 144 
U. S. 585; Blair v. Chicago (1906) 201 U. S. 400, even though the assign- 
ment be for an inadequate consideration, McDonald v. Smalley (1828) 1 
Pet. 620, or for no consideration, De Laveaga v. Williams (1879) 5 Sawy. 



